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controversy of the efficacy of the jury as a trier of facts. ° The restriction has the advantage, if it be an advantage, of bringing federal practice into closer conformity with
the practice of a majority of the states.2
The vagueness of the present test in the lower federal courts, that the comments
should not be arguments, would not be avoided by the limitation urged. In addition
to the test of advocacy questions of what constitutes an opinion of guilt would now
arise. It would seem that any expression of opinion by the judge might effect the conclusions of the jury on the ultimate issue; that is the intention of the comment. The
line of permissible comment has always been a difficult one to draw, for more depends
on the intonation of the comment than on the actual words used.
The immediate effect of the instant decision as precedent is limited. Being dictum,
it does not bind the court but serves merely as a gratuitous opinion by two of the court
as to how they may treat similar cases in the future. It is interesting to note that
Evans, J., who wrote the opinion of the court, but did not join in the concurring
opinion, pointed out the same distinction urged by Major, J., in a decision rendered
22
over a decade ago.
Divorce-Moral Turpitude-Harrison Narcotic Act-[Federal].-The petitioner
applied for a divorce under a District of Columbia statute permitting the granting of an
absolute divorce decree if one of the spouses had undergone a "final conviction of a
felony involving moral turpitude and sentence for not less than two years in a penal
institution," and had served part of the sentence.' The respondent had been convicted
of a violation of the Harrison Narcotic Act2 and sentenced for a period extending beyond the statutory minimum. Held: Divorce granted. Violation of the Harrison Narcotic Act involves moral turpitude within the meaning of the above statute. Menna v.
Mena
za

Sokolov, op. cit. supra note 8; and Children, Judge's Charge to the Jury in Criminal Cases,
3 Can. Bar Rev. 169 (1925).
20 A discussion of the merits of jury trial is not in the province of this note. See Howe, Juries
as Judges of Criminal Law, 52 Harv. L. Rev. 582 (1939). There is a movement toward the
federal court rule permitting comment among the state courts. Wigmore, Evidence § i55ia
(suppl. 1934). The Code of Criminal Procedure, of the Amer. Law Inst. (193o) follows the
federal court rule. § 325. An attempt recently to abolish the rule in the federal courts was
defeated, but not until the bill had passed in the house. See 23 A.B.A.J. 521 (1937); and Otis,
op. cit. supra note 2.
2"The Conformity Act does not apply to the "personal conduct and administration of the
judge in the discharge of his separate functions." Nudds v. Burrows, 91 U.S. 426 (1875). But
see Fostor v. United States, i88 Fed. 3o5 (C.C.A. 4 th 1911) where conformity is urged. The
instant case follows the trend of Erie R.R. v. Tompkins, 304 U.S. 64 (1938).
-Fryer v. United States, ii F. (2d) 707 (C.C.A. 7 th 1926). "Comment upon the evidence,
we think, is to be distinguished from expressing an opinion upon the ultimate issues determinative of the guilt or innocence. No doubt there are times when a case justifies, even calls for,
such expression of opinion. But the practice of thus expressing an opinion in the ordinary case
is not to be commended, even when accompanied by a clear and positive statement to the
effect that the members of the jury are the sole judges of the facts .......
I D.C. Code, Supp. MIT1937, c. 14, § 63, 49 Stat. 539 (I935).
238 Stat. 785 (1914); 26 U.S.C.A. §§1o4o-bos4, 1383-1391 (1927).
21 6 U.S. Law Week 638 (Jan. 17, 1939).
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The concept of "moral turpitude" is employed in the statutes covering immigration,3 statutes providing for the revocation of physicians' licenses4 and disbarment of
attorneys,s and divorce statutes,6 and in situations where the credibility of a witness is
sought to be questioned.7 In applying these statutes some courts have attempted to
reach an automatic definition 8 of "moral turpitude" based upon the distinction between crimes nalain se and mala prohibita,or felonies and misdemeanors, or infamous
and non-infamous crimes.9 The more general view, however, is that the court will
disregard the label of the crime committed and look instead at the act itself, deciding
upon the particular facts of each case whether that act involved moral turpitude."0
Under this approach a court may hold a given crime to involve moral turpitude under
certain circumstances and not under others. Thus, in Ciamnbelli v. Johnsonw," the court
indicates that an assault may or may not involve moral turpitude depending upon
whether it was committed by an ordinary law abiding citizen in the heat of anger or
whether it was a deliberate assault attended by circumstances showing inclinations
toward lawlessness."2 Moreover, since the ultimate criterion seems to be the present
3 39

Stat. 889 (i916); 6 U.S.C.A. § 155

(1927).

4 Mitchie's

N.C. Code 1935, § 6618; Throckmorton's Ohio Code Ann. 1936, § 1275; S.C.
Civil Code 1932, § 5154.
5Mitchie's Ala. Code 1928, § 6256; Anderson & MacFarland's Mont. Rev. Code 1935,
c. 21, § 896I; Bobbs Merrill's Ore. Code Ann. 1930, c. 32, § 502.
6 D.C. Code, Supp. III 1937, c. 14, § 63, 49 Stat. 539 (1935); Ga. Code 1933, c. 30, § 102.
7 Pub. L. of Vt. 1935, c. 75, § 1700; Mitchie's Ala. Code 1928, § 7722; Harlow's Okla. Stat.
1931, § 268.
8State v. Taylor, 98 Mo. 240, '1 S.W. 570 (1889); Spring Co. v. Knowlton, 103 U.S. 49
(x88o); Parkensburg v. Brown, io6 U.S. 487 (1882); Fort v. Brinkley, 87 Ark. 400, 112 S.W.
1087 (igo8). Also see concurring opinion of Burr, J., in State v. Malusky, 59 N.D. 501, 230
N.W. 735 (1930); and opinion of Lewis, J., in Bartos v. United States, ig F. (2d) 722 (C.C.A.
8th 1927). A few cases seem to indicate that a violation of a law involves moral turpitude solely
because it is a violation of law, it being inherently immoral to violate the will of the legislature.
Kurtz v. Farrington, 2o4 Conn. 257, 132 Atl. 540 (1926); Riley v. Howes, 17 F. (2d) 647

(D.C. Me.

1927).

Under the federal decisions whether a crime is infamous or not depends upon whether
the sentence is accompanied by hard labor: Ex parle Wilson, 114 U.S. 427 (1885); Mackin
v. United States, 117 U.S. 348 (1886); Parkman v. United States, X21 U.S. 281 (1887);
United States v. Moreland, 258 U.S. 433 (2922); Brede v. Powers, 263 U.S. 4 (2923). The state
courts have similar definitions: State v. Clark, 6o Kan. 451, 56 Pac. 767 (1899); Gudger v.
Penland, ro8 N.C. 4x6, 23 S.E. 168 (18gi); Butler v. Wentworth, 84 'Me. 25, 24 Atl. 456 (i89i);
Baum v. State, 157 Ind. 354, 61 N.E. 672 (19or).
xoCiambelliex rel. Maranci v. Johnson, 22 F. (2d) 465 (D.C. Mass. 1926); In re Hampton v.
Wong Ging, 299 Fed. 289 (C.C.A. 9th 2924), the granting of habeas corpus to one who had
served a sentence for a violation of the Harrison Act and was to be deported was upheld because of the failure of the government to prove the presence of "moral turpitude" (nothing
more than conviction having been shown). Also see State v. Malusky, 59 N.D. 5o, 23o N.W.
735 (193o); Coykendall v. Skrmetta, 22 F. (2d) 120 (C.C.A. 5th 1927); Ex parle Marshall, 207
Ala. 566, 93 So. 472 (1922).
12 F. (2d) 465 (D.C. Mass. 1936).
2
"2Also see United States ex rel. Morlacci v. Smith, 8 F. (2d) 663 (D.C. N.Y. 1925). In the
following cases a violation of the prohibition laws was held not to involve moral turpitude:
9
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state of public opinion,3 the same act and intent may involve moral turpitude in one
jurisdiction and not in another, depending upon whether the local public sentiment as
interpreted by the local judge very strongly disapproves of the conduct in question.4
In the instant case it was contended that no moral turpitude could attach to the
violation of a statute whose constitutional justification rested upon its being viewed
as a revenue measure. Though the necessary requisites of moral turpitude are not very
likely to be present when the offender has violated a provision designed solely for the
purpose of aiding in the collection of revenue, it does not follow that they necessarily
are not present in such a case. As a felony or infamous crime such a violation would
fall under two of the minority definitions of moral turpitude. The majority approach
which looks at the act and intent constituting the crime would also logically regard the
purpose of the statute defining the crime as irrelevant. Moreover, although the constitutional justification of the Harrison Act was based upon revenue grounds,s most
cases have admitted that the statute had as an incidental motive the suppression of the
drug traffic.16 Some cases have indicated that this was the primary motive, being
reached indirectly within the limits of the revenue powers of Congress.X7 Thus, the
state courts have usually regarded violations of the Harrison Act as involving moral
turpitude.' 8 The federal courts, however, have tended to take the contrary view.x9
Bartos v. United States District Court, zg F. (2d) 722 (C.C.A. 8th 1927); Coykendall v.
Skrmetta, 22 F. (2d) 120 (C.C.A. 5th 1927); McGovern v. Vermont, 75 Vt. 104, 53 Atl. 326

(1902). In the following cases a violation of the prohibition laws was held to involve moral
turpitude: Field v. United States, 221 Fed. 242 (C.C.A. 4th 195); Rudolph v. United States,
6 F. (2d) 487 (App. D.C. 1925); Riley v. Howes, 17 F. (2d) 647 (D.C. Me. 2927); Kurtz v.
Farrington, 204 Conn. 257, 132 At. 540 (1926).
13Coykendall v. Skrmetta, 22 F. (2d) 220 (C.C.A. 5th 1927); Bartos v. United States, i9
F. (2d) 722 (C.C.A. 8th 1927); Seitz v. Ohio St. Med. Ed. 24 Ohio App. 154, 257 N.E. 3o4
(1926); State v. Bieber, 12 Kan. 536, 247 Pac. 875 (1926); Ex parte Mason, 29 Ore. i8, 43
Pac. 65i (1896).
'4

Mere possession of liquor constituting a misdemeanor held to involve moral turpitude

in: State v. Bieber, 12 Kan. 536, 247 Pac. 875 (1926); Rudolph v. United States, 6 F. (2d)
487 (App. D.C. 1925). Contra: Bartos v. United States District Court, I9F. (2d) 722 (C.C.A.
8th 1927); Coykendall v. Skrmetta, 22 F. (2d) 220 (C.C.A. 5 th 1927).
xsUnited States v. Doremus, 249 U.S. 86 (igig); Nigro v. United States, 276 U.S. 332
(1928).
x6United States v. Doremus, 249 U.S. 86 (2929); United States v. Balint, 258 U.S. 250
(1922); Nigro v. United States, 276 U.S. 332 (1928); United States v. Behrmore, 258 U.S.
250 (1922).
'7 United States v. Jin Fuey Moy, 241 U.S. 394 (I915); State v. Gardner, 202 N.C. 123,
i59 S.E. 8 (1931); Gregory v. McInnis, 240 S.C. 52, 134 S.E. 527 (1926).
isState v. Gardner, 201 N.C. 223, 159 S.E. 8 (1931); Gregory v. McInnis, 140 S.C. 52,
134 S.E. 527 (1926); Seitz v. Ohio State Med. Ed., 24 Ohio App. 154, 157 N.E. 304 (1926).
Contra: State v. Friedman, iso Tenn. 152, 263 S.W. 75 (1924), the court admitting, however,

that under certain circumstances a violation of the Harrison Act might involve moral turpitude.
"9United States ex rel. Andreachi v. Curran, 38 F. (2d) 494 (D.C.N.Y. 1926); Hampton v.
Wong Ging, 299 Fed. 289 (C.C.A. 9th 1924); United States v. George Wing, 6 F. (2d) 896

(D.C. Nev. 1925) (involving the Jones-Miller Act which supplemented the Harrison Act);
Martinez v. Nagle, 53 F. (2d) I95 (C.C.A. 9 th 1931).
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The reluctance of the federal courts in previous cases to declare moral turpitude to be
present may be explained by the fact that those cases involved deportation proceedings, while the state cases involved the less serious issue of the revocation of licenses.
Since the consequences of moral turpitude attaching to a crime often result in the
infliction of additional punishments of a more or less severe nature, it is unfortunate
that the word does not possess a more definite meaning than it does under the majority
approach. This approach, moreover, is inconvenient in that it necessitates an inquiry
into the details of the previous conviction.20 A possible solution might be the substitution in the statutes of the phrase "infamous crime. " 21 However, while such a substitution would permit certainty of prediction, the strict application of such a rule might
work injustice in many cases because of the application of the same standard regardless
of the issue involved.
It is suggested that the degree of moral degradation which should constitute just
cause for the termination of the marriage relationship is less than the degree which
should constitute just cause for forcibly taking a man away from his employment and
friends and expelling him from the country. Therefore the best solution would be a
statute specifically stating the length of sentence for a crime which provides grounds
for divorce, another length of sentence for grounds for deportation," and a third for
grounds for revocation of licenses. Perhaps the grounds for revocation of licenses might
be further limited to certain specified crimes which prove the offender to be peculiarly
unfit to continue to practice his particular profession. Such statutes would permit
both greater predictability of result and individuality of treatment than is now enjoyed through the haphazard definition by the courts of the term "moral turpitude."
E
Equity-Procedure-Enjoining Collection of Judgment for Service Charge on Confession Notes-[Illinois].-The plaintiffs were makers of three notes, each containing
a warrant of attorney permitting the defendant loan company to enter judgment "at
any time thereafter." Each note was secured by a chattel mortgage. judgments were
confessed by the defendant before the due dates specified. Motions to vacate were
twice denied. Having repaid the amount actually advanced on the notes, the plaintiff
sought an injunction against the collection of the portion of each note covering the
service charge for the loan. On appeal from a decree granting an injunction and discharging the mortgages, held, affirmed. Printers'Corp. and Howard, Wood, andFischer,
Inc. v. Hamilton Investment Co.,
10 In re Peters, 73 Mont. 284, 235 Pac. 772 (1925); Rudolph v. United States, 6 F. (2d) 487
(App. D.C. 1925). At times the federal courts apparently will refuse to inquire into the particular facts of a conviction, regarding the record of conviction as sufficient. United States
ex ret. Andreachi v. Curran, 38 F. (2d) 494 (D.C.N.Y. 1926). The instant case, however,
indicates a tendency away from that view. The court says: "An act which creates human
misery, corruption, and moral ruin ....is so base and shameful as to leave the offender not
wanting in the depravity which the words 'moral turpitude' imply." Surely the court would
not regard a violation of the statute because of some technical oversight as such a depraved act.
2"Divorce statutes similar to that of the District of Columbia use the concept of "infamy"
rather than that of "moral turpitude." Bums' Ind. Stat. 1933, c. 3, § 12o1; Dart's La. Crim.
Code 1932, § 138, 139; Mitchie's Tenn. Code 1938, § 8426.
22The proposed Kerr-Coolidge Act, 74th Cong. 2d Sess. 10486, H.R. 8163 (1935), provided
that violations of state narcotic laws be made grounds for deportation. The bill did not pass.
1 295 Ill.
App. 34, 14 N.E. (2d) 5,7 (1938).

